CONTRACTING BASICS

Sources:

*State of North Carolina Agency Purchasing Manual (certain excerpts)
*http://www.doa.state.nc.us/PandC
*Internet
LAW OF AGENCY: under the law of agency, only CPCC procurement employees have the express authority and responsibility for obligating funds and making legal contracts and purchases on behalf of the College.  Implied contracting or other procurement obligations must not be made by other employees of the College (subject to cancellation, return of goods for credit, personal liability).  The only exception is that delegation of P-card purchase decisions to college employees unofficially passes the law of agency to the cardholder, responsibility for decision-making, acquisition of funds, placement of orders, customer service resolution, invoicing and shipping issues.
Agency: an overview

Agency law is concerned with any "principal"-"agent" relationship; a relationship in which one person has legal authority to act for another. Such relationships arise from explicit appointment, or by implication. The relationships generally associated with agency law include guardian-ward, executor or administrator-decedent, and employer-employee. 

The law of agency is based on the Latin maxim "Qui facit per alium, facit per se," which means "he who acts through another is deemed in law to do it himself." Agency, in its legal sense, nearly always relates to commercial or contractual dealings. 

RESPONSIBILITY:

If any agency contracts for the purchase or lease of any commodities, printing or services contrary to statutes, or rules adopted hereunder, such contract shall be void and of no effect. In addition, the Executive Officer of that agency shall be personally liable for the costs thereof. 

SIGNATURE:  

Signature and title to contract for goods or services may assume/specify personal liability to the person who has signed his or her name to a contract or agreement.  CPCC Procurement has authority, responsibility, and duty to finally sign and execute  such contracts or agreements on behalf of CPCC, as agents of CPCC in their official capacity by general statute, under governance of the Department of Administration, Division of Purchase & Contract, State of North Carolina.  This does not apply to any type of Human resources contracts.
CONSULTANT CONTRACTS: 
Work or task performed by State employees or independent contractors possessing specialized knowledge, experience, expertise and professional qualifications to investigate assigned problems or projects and to provide counsel, review, analysis or advice in formulating or implementing improvements in programs or services. This includes, but is not limited to, the organization, planning, directing, control, evaluation and operation of a program, agency, or department. 

CONTRACTUAL SERVICE: 
When an independent contractor performs services requiring specialized knowledge, experience, expertise or similar capabilities for a State agency for compensation from agency funds. The services may include (by way of illustration, not limitation) services such as, maintenance of buildings or equipment, auditing, film production, employee training and food service, provided that the service is not primarily for review, analysis or advice in formulating or implementing improvements in programs or services (in which case rules relating to Consultant Contracts shall be applicable). 

COMPETITION:

Price should not be considered as the absolute in the competitive arena. The lowest responsive and responsible bid price is the benchmark in North Carolina's purchasing program. The lowest responsive and responsible price allows consideration of many factors, such as, terms and conditions, delivery schedules and lead times, types and degrees of service required, inspection and testing procedures, transportation and delivery costs, warranties and guarantees required, etc. The purchaser's responsibility is to evaluate all the factors included in the procurement document to determine the lowest responsive and responsible offer from all offers received. 

PERSONAL SERVICE: 
Services provided by a professional individual (person) on a temporary or occasional basis, including (by way of illustration, not limitation) those provided by a doctor, dentist, attorney, architect, professional engineer, scientist or performer of the fine arts and similar professions; the exemption applies only if the individual is using his/her professional skills to perform a professional task; a personal service may also be a consultant service, in which case consultant contracting procedures shall be followed.  “UNIQUELY QUALIFIED” justification explains how the person is uniquely qualified to perform the service; i.e., previous specific experience with CPCC or the community college system, specific and unique skills, experience, education, training, license, certification, prior contracts, or other qualifications.  If this can be documented to procurement’s satisfaction, can proceed.
EMERGENCY AND PRESSING NEEDS:
An agency may make purchases of commodities, printing or services in the open market in cases of emergency or pressing need. For this purpose, a pressing need is one arising from unforeseen causes, including but not limited to, delay by contractors, delay in transportation, breakdown in machinery, or unanticipated volume of work; while emergencies are defined as situations which endanger lives, property or the continuation of a vital program and which can be rectified only by immediate on-the-spot purchases or rental of commodities, printing or services. 

Agencies may negotiate with a potential vendor(s) in an effort to acquire the quality of commodity, service or printing needed at the best possible price, delivery, terms and conditions. A solicitation document requesting or inviting an offer(s) shall be issued, including standard language, terms and conditions issued by P&C, unless circumstances prohibit their use. 

When emergency or pressing need action is necessary, and the expenditure is over the agency's benchmark or delegation, prior approval shall be obtained from P&C if time permits. 

PRESSING NEED: 
A need arising from unforeseen causes including, but not limited to, delay by contractors, delay in transportation, breakdown in machinery, or unanticipated volume of work, and which can be rectified only by immediate on-the-spot purchase (or rental) of equipment, supplies, materials, printing, or contractual services. 

EMERGENCY: 
A situation which endanger lives, property, or the continuation of a vital program and which can be rectified only by immediate on-the-spot purchase (or rental) of equipment, supplies, materials, printing, or contractual services. 

If the expenditure is over $10,000 for agencies (regardless of their delegation), or over a university's benchmark, an explanation of the emergency or pressing need purchase shall be reported in writing to P&C. P&C shall report such purchases of commodities and printing to the Board of Award as a matter of record. 

PURCHASE: 
The solicitation of, and acceptance of, an offer to (1) provide a service, or (2) lease or rent a commodity, or (3) sell a commodity outright, or (4) sell a commodity through a lease purchase or installment purchase contract. 

RENTAL: 
A contract for the right to use a commodity of another for a period of time, usually with payments made at intervals over the period of use, and normally providing for short notice of cancellation. Does not contain an option or an obligation to purchase. 

SOLE SOURCE: 
When an item or service is available from only one known source. 

V-3 OPEN MARKET CONTRACTS:

An open market contract is for the purchase of a commodity, printing, or service not covered by a term contract, and when there is not a need for a waiver, special delegation, exemption, emergency or pressing need. Although waivers, emergencies and pressing needs do arise occasionally and special delegations and exemptions may be granted when justified and approved by the SPO, they are not referred to as open market contracts, even when competition is obtained. They are different in nature and have different approval processes and handling procedures as addressed in other sections of this manual. Open market contracts are to be established in accordance with the procedures in Section V-7. 

RENTALS/LEASES:
Contracts for the rental or lease of commodities shall be handled under the same Rules applying to the outright purchase of commodities. As defined, a "rental" or "lease" shall not include an option or obligation to purchase the item in the rental or lease agreement. 

Community colleges and local school administrative units do not have to follow these Rules for rentals or leases, but there cannot be an option or obligation to purchase the item under the rental or lease agreement. 

LEASE-PURCHASE/INSTALLMENT PURCHASE CONTRACTS:

Lease Purchase Contract: 
Term used when outright ownership is uncertain or when it is the intent to delay ownership. Contract must provide for an option or obligation to purchase. Third party financing is not used. Ownership transfers only if and when the option to purchase is exercised, or when the time for the obligation to purchase is reached. The contract may include an option to upgrade the item during the lease period, which may be exercised without rebidding the contract. The same Rules applying to outright purchases shall be applied for lease-purchase contracts. 

Installment Purchase Contract: Term used only when ownership of commodity at time of possession is intended. Third party financing is used in most cases. Creates in the property purchased a security interest to secure payment of the purchase price to the seller or to an individual or entity advancing moneys or supplying financing for the purchase transaction. If the commodity is on a term contract and third party financing is being utilized, then the commodity is to be purchased from that contract. If the commodity is on a term contract, but third party financing is not being utilized, then the commodity would not be considered on the contract since some form of financing would be necessary; the purchase of the commodity would be handled by the agency under their delegation or by P&C if over their delegation. When third party financing is involved and the commodity is not on a term contract, the contract for the commodity is handled first and must include a provision that award of contract is contingent upon obtaining satisfactory financing. All agencies, except the local school administrative units and community colleges, shall handle the financing part of the procurement in the same manner as a contractual service contract is handled under the Rules in this manual. The financing contract should also include an option for early payment without penalty. Local school administrative units and community colleges are not required to follow the Rules in this manual when obtaining the financing contract, since it is considered a service contract. Feel free to contact someone on Purchasing Group IV in P&C if you need assistance in soliciting proposals for finance contracts. 

EXAMPLES:   (all contracts for goods and services must be processed through procurement or by direction using P-Card as payment. Procurement does not handle any type employee contracts.)

Conflict of interest – require HR & Procurement PRIOR APPROVALS
Independent Contractors - CPCC Theatre performers, ArtsFest, etc. 
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